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J U D G E M E N T 

 

1. The prosecution in this case was set in motion by lodging of an ejahar with 

the Officer in Charge of the Missamari Police Station on 01.11.2012 by Sri 

Biraj Kharia (hereinafter referred as informant) to the effect that 

around two years back Mustt. Chalyani Begum and Md. Abdul Ajad Ali 

(hereinafter referred to as accused persons) had taken away his sister 

Smt. Jyoshmina Kheria along with Moniar Praja, Jeena Praja and Radhika 

Mohali to Delhi for the purpose of work. However, the informant had come 

to know that the said accused persons had sold those girls in Delhi.  

 

2. The police upon receipt of the ejahar registered Missamari Police Station 

case no: 83/12 under section 372 r/w 34 of the Indian Penal Code (IPC) 

and started the investigation of the case. The I/O then visited the place of 

occurrence, recorded the statement of the witnesses, and prepared the 

sketch map. Upon completion of the investigation, the police submitted 

chargesheet against the accused persons under section 420/406/374/34 of 

IPC.  

 

3. The accused persons were called upon to enter trial and accordingly the 

said accused persons appeared and the copies of the relevant documents 

were furnished to him. Thereafter after hearing the learned Counsels for 

both the sides at length the formal charge under section 417/406/374 r/w 

34 of IPC was framed against the accused persons and the same was read 

over and explained to them, to which they pleaded not guilty and claimed 

to be tried.  

 

4. The prosecution in support of its case examined as many as nine witnesses 

and exhibited two documents in support of their case. The Court had 

examined one witness u/s 311 CrPC.  
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5.  Since there were incriminating materials against the accused persons, they 

were examined under section 313 CrPC. The defence case is of total denial 

as evident from the statement of the accused persons recorded under 

section 313 CrPC. The accused side declined to adduce any evidence in 

support of their case. 

 

6. Upon the case set up by the prosecution I have framed the following point 

for determination in this case in order to arrive at a definite finding as 

regards the matter in dispute- 

 

 

(i.) Whether the accused persons have fraudulently taken 

away the informant’s victim sister Joospina Kheria 

along with other victims Moniyar Praja, Jina Praja 

and Radhika Mohali which could have cause damage 

to their mind, body, reputation in furtherance of their 

common intention and thereby committed offence 

under section 417  r/w 34 of IPC? 

 

(ii.) Whether the accused persons being entrusted with 

the money of the aforesaid victims for domestic work 

had misappropriated or converted to their use the 

said money in furtherance of their common intention  

and thereby committed an offence under section 406 

r/w 34 of IPC?  

 

(iii.) Whether the accused persons compelled the victims 

to labour against their will in furtherance of their 

common intention and thereby committed an offence 

under section 374 r/w 34 of IPC?  
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DISCUSSION, DECISION AND REASONS 

THEREOF: 

 

7. The Learned Counsel of the accused persons had submitted that since there 

are no materials against the accused persons, the accused persons are 

liable to be acquitted. The Learned Counsel of the accused persons further 

submitted that the prosecution side had also failed to prove the guilt of the 

accused persons beyond all reasonable doubt.  

 

8. Now let me discuss the materials on record in details.   

 

9. PW 1, Sri Biraj Kheria (hereinafter referred to as PW 1) is the 

informant of this case and he had deposed in his evidence that in the year 

2010, the accused persons had taken his sister Jusmina Kheria for work in 

Delhi or Mumbai. Till date his sister had not come back. He stated that 

along with his sister, five other girls were also taken by the accused persons 

for work. Puja, Jina and Radhika return back but his sister and Saniara Praja 

have not returned back till date. Thereafter, he had filed this case against 

the accused persons. He proved Exhibit 1 as the ejahar.  

 

10. In his cross examination, PW 1 had stated that the accused persons 

were resided nearby their tea estate. He stated that he had filed this case 

after two years of the accused persons taking away his sister since his sister 

had not contacted with them.  He stated that he had not mentioned in 

Exhibit 1 when and with whom his sister went away. Further he stated that 

he was in the garden for work. Later on he came to know that his sister 

along with four other girls of their village had gone away from home for 

work. Puja, Jina and Radhika came back in the year 2013; Jina Praja had 

again gone for work and the other two were still staying there. He further 

stated that he had no knowledge whether the accused persons had actually 

taken his sister or not since they have such record of taking people for 

work.  
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11. PW 2, Sri Abhienash Kandula (hereinafter referred to as PW 2) had 

deposed in his evidence that on the date of alleged incident the accused 

Chalyani had taken Jusmina Kherai, Radhika Mahili, Jina Praja, Puja Mahila 

and two other girls for work in Delhi. He stated that later three girls had 

returned back and then the villagers gathered and wanted to bring the two 

girls Jusmina and another, so the informant had filed this case against the 

accused persons.   

 

12. In her cross examination, PW 2 had stated that he had not seen those 

girls going away. He stated that he had heard later that they have gone. 

After the three girls had returned back, they came to know that the accused 

Chalyani Khatoon had taken them. Although, Jina Praja came back she went 

away to search for her father. He denied that that accused persons had not 

taken away any of the girls from the village.  

 

13. PW 3, Sri Suraj Mahili (hereinafter referred to as PW 3) had deposed 

in her evidence that the accused persons had taken away my sister Puja 

Mahili and four others girls from their village five years back. Three girls had 

return but Jusmina and Moni did not return. He stated that his sister Puja 

Mahili came back.  

 

14. In her cross examination, PW 3 had deposed that on the date of 

alleged incident he was outside of his home. He stated that they had not 

gone to search for his sister. He stated that they have not filed any case 

when his sister went away. Further he stated that his sister came back after 

one year of her work. Now his sister is married and she stayed with her 

husband.  

 

15. PW 4, Sri Jishu Orang Parja (hereinafter referred to as PW 4) had 

stated in his evidence that I know the informant. I know the accused 

persons standing in the dock. The accused persons had taken away my 

elder sister Moniara Parja for work along with Jusmina Kherai, Radhika 
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Mahili, Jina Praja, Puja Mahila for work. Three girls came and two did not 

return. So the informant had filed this case against the accused persons. 

 

16. In his cross examination, PW 4 had stated that he was not present 

when his sister left their work. He had heard that the accused persons had 

taken away some sister for work.  Further he stated that the accused 

persons were present in the village when his sister went away.  

 

17. PW 5, Smt. Ratani Kheria (hereinafter referred to as PW 5) had 

deposed in her evidence that on the date of alleged incident her son called 

her and informed that her daughter had gone somewhere for work. Till now 

her whereabouts are not known. She further stated that the accused 

Chalyani Begum had taken her daughter Jismina for work and had not send 

her back to them till date. 

 

18. In his cross examination, PW 5 had stated that she had not seen her 

daughter going away. She stated that Chalyani Begum had informed her 

that she had sent her daughter to work. She denied that the accused 

Chalgayi had not accepted before me that she had taken my daughter.  

 

19. PW 6, Mrs Pooja Mahali (hereinafter referred to as PW 6) had 

deposed in her evidence that almost three years back the accused persons 

on the pretext of giving her job took her to Delhi and they sold her to some 

person. She stated that the accused persons had assured her that if she 

does not like her job they would bring her back. But once they sold her, 

they never bother to ask about her well being. She also stated that If she 

told them she want to go back home, the accused persons told her that 

they have sold her.  She further stated that her masters used to physically 

torture her and then she fled away from the house of the owner and a girl 

helped her to reach Guwahati.  

 

20. In his cross examination, PW 6 had stated that along with her, three 

other girls and three other boys had gone to work in Delhi. The accused 
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persons had stayed near their house. She further stated that the informant 

had come along with her. She denied that the accused persons are innocent 

and the accused persons had not influence her to go to Delhi.  

 

21. PW 7, Sri Ranjit Kishen (hereinafter referred to as PW 7) had stated 

in his evidence that on the date of alleged incident, the accused persons 

had taken away the sister of the informant for work outside. When the 

sister of the informant did not return back for 2-3 years, then informant had 

asked the accused persons where they took his sister and thereafter the 

accused persons told that she did not know. He further stated that when 

Pooja came back, she told the informant that the accused persons had only 

taken her, the informant’s sister and other boys and girls for work. 

 

22. In his cross examination, PW 7 had stated that he was personally not 

aware about the incident; however when the meeting was held in the 

village in connection with this incident, then only he came to know about 

the whole incident.  

 

23. PW 8, Sri Biru Tanti (hereinafter referred to as PW 8) had deposed in 

his evidence that he had heard that some girls were taken by the accused 

persons in connection with which a meeting was held.  

 

24. The cross examination of PW 8 was declined by the defence. 

  

25. PW 9, Sri jitendra Nath Saharia (hereinafter referred to as PW 9) is 

the investigating officer of this case and he had deposed in his evidence 

that on 31/10/2012 while he was posted in Missamari PS, one Biraj Kheria 

had lodged a written ejahar. The OC, Missamri PS, registered the same vide 

Missamari PS Case no 83/2012 u/s 372 r/w 34 IPC and entrusted him with 

the investigation of the case. He then interrogated the informant in the 

police station. Thereafter he went to the place of occurrence, recorded the 

statement of other witnesses and on 1/11/2012 he arrested the accused 

persons and forwarded them to the Court. Thereafter after completion of 
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preliminary investigation he handed over the case dairy to the OC, who 

then handed over the case dairy to SI Romen Borah who continued further 

investigation of this case and thereafter submitted chargesheet against the 

accused persons namely Chalyali Begum and Md Abdul Azad Ali u/s 

420/406/374 r/w 34 IPC. He proved Exhibit 2 as the chargesheet.  

 

26. In his cross examination PW 9 had deposed that the place of 

occurrence is almost 4 kms away from the police station. As per the ejahar 

the incident happened prior to two years of the lodging of ejahar. He had 

not prepared the sketch map of this case as no witness could exactly show 

him the place of occurrence.  

 

27. CW 1, Sri Biren Praja (hereinafter referred to as PW 9) had deposed 

in his evidence that Jina Praja was his sister. He stated that the accused 

persons had taken away 5 girls from their village for the purpose of work 

around 4 years back. Two girls had informed them that the accused persons 

had taken them away. He also stated that Moni Praja had never returned 

back.  

 

28. In his cross examination, CW 1 had stated that he only heard about the 

incident.   

 

29. After a vigorous reading of the evidence on record, what is seen that the 

instant case is filed after two years of the lodging of the alleged incident. 

There is not even a single effort made by the informant to highlight in his 

ejahar the reason for lodging this case after two years of the alleged 

incident. In Tulshidas Kanolkar Vs State of Goa [AIR 2004 SC 978] 

the Hon’ble Apex Court had observed that “Delay in FIR only puts the 

Court on guard to search for and consider if any explanation has 

been offered for such delay. If an explanation has been offered, 

the Court has to consider if it is satisfactory.  If not offered, it 

implies that there was a possibility of embellishment or 

exaggeration, which is a relevant factor to be considered. If the 
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explanation is satisfactory, that is weighty enough to reject the 

plea of false implication.” It is seen from the evidence of PW 1 and the 

ejahar lodged by him that nowhere he had explained any kind of delay on 

his part in connection with this case. Such, major omission on the informant 

cannot be ignored when his allegations against the accused persons are 

grave. Also when PW 1 had clearly admitted in his cross examination that 

he had no firm knowledge about the accused person’s involvement in this 

case, as they have no previous antecedents in such offences, then the said 

evidence of PW 1 seems fatal to the prosecution’s effort to prove the guilt 

of the accused persons. 

 

30. Coming to the evidence of PW 2, it is seen that said witness had no 

personal knowledge about the accused person’s involvement in this case. 

What he has heard from others regarding the alleged incident, he has only 

stated the same before the Court about it.  Similarly if the evidence of PW 3 

is seen, what had emerged out that the sister of the said witness named 

Puja Maheli was also one of the alleged victim girl of this case, but his sister 

had come back after work and is presently married. Nowhere, this witness 

have remotely also indicated that the accused persons had only taken away 

his sister forcibly for work; rather if there would have been any force upon 

his sister then his sister would have stated the same to him and he would 

have reflected about the said conduct of the accused persons in his 

evidence. Also when this witness have clearly admitted that he had not filed 

any case against the accused person, when his sister had gone for work, 

the said conduct of PW 3 indicates that he was very well aware about his 

sister going for work outside their home town for which reason he had not 

taken any action for his missing sister.  

 

31. Discussing further the evidence of PW 4, it is seen that his sister Moniya 

Praja was also one of the girls alleged to have been taken by the accused 

persons for work. However what appears from the evidence of the said 

witness is that he had not made any sincere effort to lodged a missing 

complaint for his sister which in a way suggests that he was also very well 
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aware about the fact that his sister had voluntarily gone for work. Also the 

said witness had admitted that when his sister and the other girls had gone 

missing the accused persons were very much present in the village; if that 

is the position then how come the accused persons had taken the victim 

girls of this case since they would have also accompanied them in order to 

make the victims reached in the desire destination. Same is with the 

conduct of PW 5 which makes her allegation against the accused persons 

shallow.  

 

32. Coming now to the evidence of PW 6 who is one of the victim of this case, 

after a in-depth scrutiny of her evidence, what has emerged out that when 

she had gone to Delhi for work, she was very well aware about the fact that 

she was going for work. Being a major at the time when she had gone, she 

had consented to go to Delhi for work which implies that nowhere she was 

forcibly taken by the accused persons. Though she had claimed that the 

accused persons had sold her but she could have reported the same to the 

police once she was back home. This witness had not made a single effort 

on her part to report the matter to the police when her allegation against 

the accused persons is not a minor one.  

 

33. Also it is seen that the prosecution could examined only one victim of this 

case when it is reported that three of the victims had returned back to the 

village. Such lapse on the part of the prosecution cannot be ignored when 

the offences involve in this case is sensitive. With regard to the evidence of 

PW 7, PW 8 and CW 1, in my opinion the evidence of the said witnesses is 

nowhere useful to the prosecution case when they actually have no 

personal knowledge about the alleged incident. Moreover, considering the 

gravity of the offences alleged against the accused persons and the lack of 

any prompt action on the part of the victim’s family in a way casts a shadow 

of doubt as to whether the victims were forcibly taken for work by the 

accused persons. 
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34. Coming to the offences of cheating and criminal breach of trust alleged 

against the accused persons, there is no single evidence in the record in 

connection with the said offences alleged against the accused persons.   

 

35. Thus on the basis of the above discussion on record, it has come out clear 

that there is nothing strong in the materials on record, which could prove 

the guilt of the accused persons beyond all reasonable doubt.  

 

36. DECISION: The prosecution has failed to prove that the accused persons 

had committed the offences of criminal breach of trust, forced labour etc. in 

furtherance of their common intention as  alleged in the ejahar at the 

relevant point of time; as such all the points for determinations are 

answered in the negative, in favour of the accused persons.  

ORDER 

37. In view of the discussions made above and the decision reached in the 

foregoing issues it is held that the prosecution has failed to prove the 

charges against the accused persons, namely, Md. Abdul Azad Ali and Musst 

Chaliyani Begum; as such the accused persons are acquitted of the charges 

under sections 374/406/417 r/w 34 of IPC and they are set at liberty.  

 

38. The bail bond of the accused persons and their surety shall remain in force 

for six months from today.  

 

39. The case is disposed of on contest without cost. 

Given under my hand and seal of this court on the 30th day of September, 

2016 at Tezpur. 

 

 

(Mrs Meenakshi Sarmah) 
     Judicial Magistrate First Class, 

      Sonitpur, Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

1) FIR  

2) CHARGE-SHEET 

DEFENCE EXHIBITS: 

NONE 

COURT EXHIBITS: 

NONE 

 

PROSECUTION WITNESSES 

1.) SRI BIRAJ KHERIA 

2.) SRI ABHIENASH KANDULA 

3.) SRI SURAL MAHILI  

4.) SRI JISHU ORANG PARJA  

5.) SMT. RATANI KHERIA 

6.) MRS. POOJA MAHALI  

7.) SRI RANJIT KISHAN 

8.) SRI BIRU TANTI 

9.) SRI JITENDRA NATH SAHARIA 

 

DEFENCE WITNESSES 

NONE 

COURT WITNESSES 

SRI BIREN PRAJA 

 

 

 

 

 

(Mrs Meenakshi Sarmah) 
 Judicial Magistrate First Class, 

 Tezpur, Sonitpur 
 


